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SYLLABUSBY THE COURT

1. “*“ Althoughtheruling of atrial courtingranting or denyingamotionfor
anew trial isentitled togreat respect andweight, thetrial court’ sruling will bereversed on
gppeal whenitisclear that thetrial court hasacted under some misapprehension of thelaw or
the evidence.” Syl. pt. 4, Sandersv. Georgia-Pacific Corp., 159 W.Va. 621,225 S.E.2d 218
(1976).” Syllabus point 1, Andrewsv. Reynolds Memorial Hospital, Inc., 201 W. Va. 624,
499 S.E.2d 846 (1997).” Syllabus point 1, Lively v. Rufus, 207 W. Va. 436, 533 S.E.2d 662

(2000).

2. “Theformulation of jury instructionsiswithinthebroad discretionof a
circuit court, and acircuit court’ s giving of an instruction is reviewed under an abuse of
discretionstandard. A verdict should not bedisturbed based ontheformulation of thelanguage
of thejury instructionssolong astheinstructionsgivenasawholeareaccurateandfair toboth
parties.” Syllabus point 6, Tennant v. Marion Health Care Foundation, Inc., 194 W. Va. 97,

459 S.E.2d 374 (1995).

3. ““1t will be presumed that atrial court acted correctly ingiving or in
refusingtogiveinstructionstothejury, unlessit appearsfromtherecordinthecasethat the
instructionswereprejudicially erroneous or that theinstructions refused were correct and

should have been given.” SyllabusPoint 1, Satev. Turner, 137 W.Va. 122,70 S.E.2d 249



(1952).” Syllabus point 1, Moran v. Atha Trucking, Inc., 208 W. Va. 379, 540 S.E.2d 903

(1997).

4. “* Anerroneousinstructionispresumedto beprgudicia andwarrantsa
new trial unlessit appearsthat thecomplaining party wasnot prejudice[d] by suchinstruction.’
SyllabusPoint 2, Hollenv. Linger, 151 W.Va. 255, 151 S.E.2d 330 (1966).” Syllabus point

3, Honaker v. Mahon, 210 W. Va. 53, 552 S.E.2d 788 (2001).

5. When the jury charge in a negligence action includes an instruction
statingtheplaintiff’ sburden of proof,itisreversibleerror forthecourttoasoincludeinthe
charge an instruction informing the jury of apresumption that the defendant has acted in
accordance with the appropriate standard of care or duty. Totheextent that our opinionin
Lambert v. Great Atlantic & Pacific Tea Company, 155 W. Va. 397, 184 S.E.2d 118 (1971),

suggests otherwise, that decision is expressly overruled.

6. “*Thediscretion of thetrial courtinruling onthepropriety of argument
by counsel beforethejury will not beinterfered with by theappellatecourt, unlessit appears
that therightsof thecomplaining party have been prejudiced, or that manifest injusticeresulted
therefrom.” Syl. pt. 3, Satev. Boggs, 103W.Va.641,138S.E. 321 (1927).” Syllabus point

2, Lacy v. CSX Transportation, Inc., 205 W. Va. 630, 520 S.E.2d 418 (1999).



7. “““Great latitudeisallowed counsel in argument of cases, but counsel
must keep withintheevidence, not makestatements cal cul atedtoinflame, prejudiceor midead
thejury, nor permit or encouragewitnessesto makeremarkswhichwould haveatendency to
inflame, prejudice or mislead thejury.” Syl. pt. 2, Sate v. Kennedy, 162 W. Va. 244, 249
S.E.2d 188 (1978).” Syl. pt. 8, Mackey v. Irisari, 191 W. Va. 355, 445 S.E.2d 742 (1994).”

Syllabus point 1, Lacy v. CSX Transportation, Inc., 205 W. Va. 630, 520 S.E.2d 418 (1999).



Davis, Chief Justice:

I nthismedical mal practi ceaction agai nst Fairmont General Hospital, Ronald
L.Matheny and hiswife, Sherry Matheny, appeal fromanorder of the Circuit Court of Marion
County denyingtheir motionfor anew trial. Onapped , Ronald and Sherry Matheny complain
that the circuit court erred by (1) instructing the jury that there was a presumption that
Fairmont General Hospital had actedinaccordancewiththestandard of care; (2) instructing
thejury inamanner contrary to their theory of the case; (3) permitting Fairmont General
Hospital’ s counsel to improperly raise a comparative negligence defense during closing
argument; and (4) incorrectly answering aquesti on posed by thejury duringitsdeliberations.
We find that the court committed reversible error in giving the challenged instructions.

Consequently, we reverse this case, and remand for anew trial.

l.
FACTUAL AND PROCEDURAL HISTORY
On January 12, 1996, Ronald L. Matheny (hereinafter referred to as “Mr.
Matheny”), appellant and plaintiff bel ow, sought treatment at theemergency department of
Fairmont General Hospital, Inc. (hereinafter referredtoas*” Fairmont General™), appelleeand
adefendant below. Mr. Matheny, who complained of paininhisright hipthat began after he

attempted to push acar from asnow bank, wastreated by Dr. Robert Thompson and by the



emergency department nursnggaff! Accordingtotheparties, Mr. Matheny’ smedical records
documenting his visit to the Fairmont General emergency department reveal that his
temperature rose three full degrees during his brief stay. Nevertheless, Mr. Matheny’s
diagnosiswaslimitedto*hipinjury/severearthritis’ and hewasrel eased fromtheemergency
department with crutches, painmedi cations, andinstructionsto apply icetohiship. Therewas
apparently no attempt madeto ascertai nthesourceof hisfever, or totreat thesameduring this

visit to the hospital.

Mr.Matheny’ sconditionworsened. Hereturnedtothehospital onJanuary 17,
1996, and was admitted. At thistimeit wasdiscovered that he had been suffering from a
staphylococcusaureusinfectioninhisright hip. Becausethe condition had not beentreated,
it had progressed into a serious abscess. Asaresult of the abscess, Mr. M atheny suffered
numerouscomplicationsthat required hisadmission tothehospital for several daysand has

apparently left him with very little function in hisright hip. He now walks with a cane.

Thereafter, on June 9, 1997, Mr. Matheny and his wife Sherry Matheny

(hereinafter collectively referredtoas”theMathenys”) filed theinstant law suitagainst Dr.

DuringMr.Matheny’ svisittotheFairmont General emergency department on
January 12, hewasalsoseenby Dr. Jack S. Koay, an orthopedic surgeonwho had previously
treated Mr.Matheny for problemswith hiship. Dr. Koay wasinitially named asadefendant
to theinstant suit, however, on October 4, 1999, the partiesfiled astipul ation of dismissal
pursuant to Rule 41(a)(1)(ii) of the West Virginia Rules of Civil Procedure voluntarily
dismissing Dr. Koay from this action.



Thompson and Fairmont Generd ?claimingthey werenegligentinthecareand treatment they
providedtoMr.Matheny duetotheir failuretodiagnosetheinfectioninhishipduring hisvisit
totheFairmont General emergency department onJanuary 12. A jury trial wasultimately held.
Onthelastday of trial,beforethecloseof theevidence, Dr. Thompson settled hisportion of
theMathenys' claim.® Consequently, after hearing evidence of both Dr. Thompson’ sand
Fairmont General’ sall eged negligence, theonly question actually presentedtothejury was

that of Fairmont General’ s negligence.

TheMathenys' theory of negligenceagainst Fairmont General wasthat, although
thenursing staff had recorded Mr. Matheny’ sdramaticriseintemperatureduringhisvisitto
theemergency department, they failedtoal ert Dr. Thompson of thesame, thereby contributing
toDr. Thompson’ sfailureto diagnose Mr. M atheny’ sinfection, which failureto diagnose
resulted in the progression of the infection to the very serious abscess stage. During the

circuitcourt’ schargetothejury,thecourt correctly instructed thejury that Fairmont General

2See supra note 1.

3Dr. Thompson had been sued individually and as an ostensible agent of the
hospital. Intheir brief, the Mathenysexplainthat “[a]ll issuesdealing with the ostensible
agency between Dr. Thompson and Fairmont General Hospital wereal so resolved by virtueof
said settlement.” Because the parties have raised no issue related to Fairmont General’ s
potential liability under an ostensibleagency theory, nonewill beaddressedinthisopinion.
We do note, however, that in syllabus point three of Woodrumv. Johnson, 210 W. Va. 762,
559 S.E.2d 908 (2001), we held “[a] plaintiff’ svoluntary settlement with and rel ease of a
defendant whoisprimarily liablefor theplaintiff’ sinjury doesnot operatetorel easeparties
defendant whoseliability isvicariousor derivativebased solelyupon their rel ationship with
the settling defendant.” (Emphasis added)



couldbefoundat faultif it determinedthat thehospital had caused Mr. Matheny’ sinfection
toprogressto an abscess, but the court alsoinstructed thejury that Fairmont General could
be found at fault only if the jury determined that the hospital had caused the infection, as
opposed to merely causing the progression of the pre-existing condition.? In addition, the
circuit court instructed the jury that there is a presumption that a defendant in a medical

mal practice action is not negligent.

Thereafter, during closing argument, the circuit court allowed counsel for
Fairmont General to make an argument related to Mr. Matheny’ s responsibility for his
condition, whichallegedly resulted from hisdel ay in seeking further medical treatment>This
argument was permitted notwithstanding the fact that the court had apparently refused to

instruct the jury asto comparative fault.

After thecasehad been submittedtothejury,and thejury had deliberated for
approximately one-and-one-half hours, thejury foreperson sent anotetothetrial judgeasking
“[i]f wedecideit wasthedoctor’ sfault (responsi bility) isthehospital ultimately responsible?’
After hearing argumentsfromthepartieson how to addressthequestion, thejudgecal led the

jury into the courtroom and instructed the jury as follows:

“The particular language of the challenged instructionsis provided infrain
connectionwithour discussion of theMathenys' assigned errorsrelatingtotheinstructions.

*Thechallenged portion of Fairmont General’ sclosingargumentisquotedinfra
in connection with our discussion of the related issue.
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| wouldindicatetoyouthat thereisaWest Virginiacase
whichholdsthat Emergency Roomdoctorsareostensible,and
that’ sthewordthey useinthecase, “ areostensibleagentsof the
hospital.” However, in this case, | think that there’'s a
distinguishing feature, and that is in this case the doctor has
already resolved his differences. In addition, you have been
charged orinstructed withregardtoliability only astothenurses
and not thedoctor. Based uponthat, theanswer whichl will give
-- maketo your question is: No, if youdecide the doctor’ s at
fault,isthehospital ultimately responsible? Theanswer tothat
questionis, no.

A shorttimelater thejury returned averdictinfavor of Fairmont General. The
Mathenysthenfiledamotionfor anew trial, which was denied by thecircuit court. Itisthe

order denying their motion for anew trial that the Mathenys now appeal.

.
STANDARD OF REVIEW

Theinstant caseisbeforethisCourt on appeal fromanorder of thecircuit court
denying the Mathenys” motion for a new trial. Consequently, the circuit court’sruling
concerning anew trial will bereviewed for an abuse of discretion, any underlying factual
findingswill bereviewed under aclearly erroneousstandard, and any questionsof law will be
reviewed de novo.

Asageneral proposition,wereview acircuit court’ srulingsona

motionforanew trial under an abuse of discretion standard. In

re State Public Building Asbestos Litigation, 193 W. Va. 119,

454 S.E.2d 413 (1994). ... Thus, inreviewing challengesto

findings and rulings made by a circuit court, we apply a

two-pronged deferential standard of review. We review the
rulings of the circuit court concerning a new trial and its



conclusionastotheexistenceof reversibleerror under an abuse

of discretion standard, and we review the circuit court’s

underlyingfactual findingsunder aclearly erroneousstandard.

Questions of law are subject to ade novo review.
Tennant v. Marion Health Care Found., Inc., 194 W. Va. 97, 104, 459 S.E.2d 374, 381
(1995). Notwithstandingthedeferential standard announced above, wewill reverseacircuit
court’ s order on amotion for new trial when appropriate.

“* Althoughtheruling of atrial courtingrantingor denying

amotionforanewtrial isentitledto great respect and weight, the

trial court’ srulingwill bereversed onappeal whenitisclear that

thetrial court hasacted under somemisapprehension of thelaw

or the evidence.” Syl. pt. 4, Sanders v. Georgia-Pacific Corp.,

159 W. Va. 621, 225 S.E.2d 218 (1976).” Syllabus point 1,

Andrews v. Reynolds Memorial Hospital, Inc., 201 W. Va. 624,

499 S.E.2d 846 (1997).

Syl. pt. 1, Lively v. Rufus, 207 W. Va. 436, 533 S.E.2d 662 (2000).

Additional standardsfor our review that are particular to the specific issues

herein raised are discussed in connection with the issues to which they relate.

[11.
DISCUSSION
A. Instructions Given by the Circuit Court
The Mathenys argue that certain instructions given by the trial court were
erroneousintwo respects, first by instructing the jury that there isapresumption that the
defendant hospital wasnot negligent, and next by instructingthejury that theM athenyshadto
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provethat the hospital causadtheinfection. After briefly consideringtheappropriatestandard
for our review of these particular issues, we will address each of these complaintsin turn.
We have previously explained that

[t]heformulation of jury instructionsiswithinthebroad
discretion of acircuit court,and acircuit court’ s giving of an
instructionisreviewed under an abuseof discretionstandard. A
verdict should not be disturbed based ontheformulation of the
languageof thejury instructionssolongastheinstructionsgiven
asawhole are accurate and fair to both parties.

Syl. pt. 6, Tennant. Furthermore,

“[i]twill bepresumedthat atrial court acted correctlyin
giving or in refusing to give instructions to the jury, unlessit
appears from the record in the case that the instructions were
prejudicially erroneous or that the instructions refused were
correct and should havebeengiven.” SyllabusPoint 1, Satev.
Turner, 137 W. Va. 122, 70 S.E.2d 249 (1952).

Syl. pt. 1, Moranv. Atha Trucking, Inc., 208 W. Va. 379, 540 S.E.2d 903 (1997). Although
we have said that our review of acircuit court’ sgiving of aninstructionisfor an abuse of
discretion,

“our review of thelegal propriety of thetrial court’ sinstructions
is de novo.” Skaggs v. Elk Run Coal Co., Inc., 198 W. Va. 51,
63,479 S.E.2d 561,573 (1996) (citation omitted). In Syllabus
point 4 of Statev. Guthrie, 194 W. Va. 657, 461 S.E.2d 163
(1995), we observed:

A trial court’ sinstructionstothejury must
beacorrect statement of thelaw and supported by
the evidence. Jury instructions are reviewed by
determining whether the charge, reviewed as a
whole, sufficiently instructed the jury so they
understood the issues involved and were not
misle[d] by thelaw. A jury instruction cannot be



dissected on appeal ; instead, theentireinstruction

islookedat whendeterminingitsaccuracy. Atria

court, therefore, has broad discretion in

formulating itscharge to the jury, so long asthe

chargeaccurately reflectsthe law. Deferenceis

givento atrial court’ sdiscretion concerning the

specificwording of theinstruction, andtheprecise

extent and character of any specific instruction

will be reviewed only for an abuse of discretion.
Doe v. Wal-Mart Stores, Inc., 210 W. Va. 664, 672, 558 S.E.2d 663, 671 (2001). Sece also
Syl.pt.7, Tennant (“*“‘“Instructionsmust beread asawhole, andif, when soread, itisapparent
they could not have misledthejury, theverdict will not bedisturbed, through[sic] oneof said
instructions which is not a binding instruction may have been susceptible of a doubtful
construction while standing alone.” Syl. Pt. 3, Lambert v. Great Atlantic & Pacific Tea
Company, 155 W. Va. 397, 184 S.E.2d 118 (1971).” Syllabus Point 2, Robertsv. Sevens
Clinic Hospital, Inc., 176 W. Va. 492, 345 S.E.2d 791 (1986).” Syllabus Point 3, Lenox v.
McCauley, 188 W. Va. 203, 423 S.E.2d 606 (1992).” Syllabus Point 6, Michael v. Sabado,

192 W. Va. 585, 453 S.E.2d 419 (1994).”).

Wehaveal soheld, however, that “‘[aln erroneousinstructionispresumedto be
prejudicial and warrants anew trial unless it appearsthat the complaining party was not
prejudice[d] by such instruction.” Syllabus Point 2,Hollen v. Linger, 151 W. Va. 255, 151

S.E.2d 330 (1966).” Syl. pt. 3, Honaker v. Mahon, 210 W. Va. 53, 552 S.E.2d 788 (2001).

1. Presumption against negligence. Inits charge, the circuit court instructed



thejurythat: “Intheabsenceof evidencetothecontrary, itisto bepresumedby youthat the
defendant performed each and every duty and obligationimposed uponit by law, andthat it was
not in any way negligent.” The circuit court further instructed the jury that:
Negligenceonthepart of thedefendantinthiscaseisnot

to be presumed. The bringing of a lawsuit and filing of a

complaint rai sesno presumption of negligenceonthepart of the

defendant. On the contrary, the presumption is that the

defendant performed its whole duty toward plaintiffs, and for

it to be found otherwise, the same must be shown by a

preponderance of all the evidence in this case.
(Emphasisadded). Intheir motionfor anew trial, the Mathenys argued that the foregoing
instructionswere erroneous. Initsorder denying the motion, the circuit court found that
neither of these instructions was erroneous or prejudicial. The circuit court based its

conclusion on language appearing in Lambert v. Great Atl. & Pac. Tea Co., Inc., 155 W. Va.

397, 407, 184 S.E.2d 118, 124 (1971).

InLambert,one of theissuesrai sed on appeal by theplaintiff wasthat thetrial
court committed error ingiving aninstructionthat indi cated the defendant was presumed not
tohave been negligent. The presumption involved the operation of amotor vehicle by the
defendant. This Court did not approve of the presumptioninstruction givenin that case.
Because the plaintiff failed to properly preservetheissuefor appellatereview, this Court
declinedtoaddressthepropriety of theinstruction. Consequently, intheinstant caselLambert
didnot provideauthority for thetrial courttoinstruct thejury of apresumption of proper care

by Fairmont General.



BeforethisCourt,theMathenyscomplainthat theforegoinginstructionscreated
adoubleburdenforthem. Instead of beginningfromapositionwherethepartieswereonan
“evenplayingfield,” they first had to overcomeapre-conceived notionthat Fairmont General
did nothing wrong, and then show Fairmont General’ snegligence by apreponderanceof the

evidence. Fairmont General responds by also relying on this Court’ s decision in Lambert.

Other courtsfacedwith similar presumptioninstructionshaveexplainedthat, in
reality, thetypeof “presumption” referred tointheinstruction herein challenged does not
comport withthetraditional understanding of what actually isa“ presumption.” TheCourt of
Appeals of Arizona has surveyed this area of the law and aptly explained:

If thequoted languageisintendedto createapresumption
in favor of a defendant physician, it is a strange species of
presumption indeed. It does not fit thetypical description of a
presumptioninacivil case- - thatis,arulethat shiftstheburden
of producing evidencetotheparty against whomthe presumption
operates. SeeM cCormick’ sHandbook of the L aw of Evidence
8§342at 803 (2ded.,1972). Rather, this" presumption” appears
to do no more than merely restate the familiar rule that the
plaintiff hastheburden of proving thedefendant negligent. See
Britton v. Hartshorn, 113 Conn. 484, 156 A. 48 (1931). But
see, Rchmond v. A. F. of L. Medical Service Plan of
Philadelphia, 421 Pa. 269, 218 A.2d 303 (1966) (presumption
of physician’ snon- negligenceisdistinct fromplaintiff’ sburden
of proof). In our opinion the case of Board of Water
Commissioners v. Robbins & Potter, 82 Conn. 623, 74 A. 938
(1910) correctly analyzes the effect of a presumption in a
situation similar to that here involved:

“Presumptionslikethat appealedto[that officials

10



act honestly] have no probative force. They
perform an office in the absence of evidence, so
that onewho hascast upon himtheburden of proof
astoagiven proposition may beenabledtosustain
that burden upon the strength of a presumption
without the presentation of proof. When such a
presumption is advanced in favor of one upon
whom the burden of proof does not rest, it really
adds nothing to the duty or burden of the other
party, since the latter is already under the
obligation to present proof in support of his
contention, and the presumption only reiterates
that obligation.” (Emphasis added). 82 Conn. at
640, 74 A. at 945.

Sincewefindthepresumption of aphysician’ sduecareto
be merely the other side of the coin of the plaintiff’ s burden of
proving negligence, it would have been preferablefor thecourt to
instruct the jury only on the burden of proof. See Britton v.
Hartshorn, supra; see also McCormick, supra, 8§ 345, at 829.

Atleast two casesfromother jurisdictionsappear totake
thepositionthatitisreversibleerror toinstruct the jury on both
the presumption of due careandtheplaintiff’ sburden of proof
whereevidencehasbeenintroduced tending to show negligence
of the defendant physician. In Peacock v. Piper, 81 Wash. 2d
731, 504 P.2d 1124 (1973) and in Richmond v. A. F. of L.
Medical Service Plan of Philadelphia, supra, it was held that
instructing onthepresumptioncoulderroneously givethejury
theimpressionthat theplaintiff hadtoovercomeadoubleburden
to prove his case.

Gastonv. Hunter, 121 Ariz. 33, 55-56, 588 P.2d 326, 348-49 (1978) (footnoteomitted). The
Gaston court ultimately found that the lower court had erred in giving the instruction

challengedinthat case.® Inreachingitsconclusion, theGastoncourt notedthat thejury had,

*The instruction challenged in Gaston v. Hunter stated:
(continued...)

11



in addition to receiving instruction on the existence of a presumption, been advised that
“negligence on the part of the defendant doctorsisnever presumed, that the mere fact of
unsuccessful treatment doesnot giveriseto apresumption of negligence, and (twice) that the
plaintiffsmust affirmatively provenegligence.” 121 Ariz. at 56, 588 P.2d at 349. For these
reasons, the Gaston court found the challenged instruction was

anunnecessary and prejudicial reiteration of theplaintiff’ sburden

of proving the defendant doctorstobenegligent.Whenread in

context with the other instructions, see, eg., Kauffman v.

Schroeder, 116 Ariz. 104, 568 P.2d 411 (1977), we find the

“presumption” instruction confusing andlikely to mislead the

jury into believing that a mal practice plaintiff bears adouble

burden in proving her case.

Gaston at 56, 588 P.2d at 349.

The Supreme Court of Wyoming has also found error in the giving of an

8(...continued)

“You areinstructed that Willard S. Hunter and Howard
Johnston arepresumed to possessthedegreeof skill andlearning
which is possessed by the average member of the medical
profession in good standing, practicing in the specialty of
orthopedicsandthey arepresumedto apply that skill andlearning
with ordinary and reasonabl ecareinthetreatment of the plaintiff,
Katherine Gaston.

“If Dr. Hunter and/or Johnston did not possess the
requisiteskill andlearningorif heor they did notapplyit,heor
they would be guilty of malpractice.”

121 Ariz. 33, 55, 588 P.2d 326, 348 (1978).

12



instruction stating that a physician was presumed to have acted with due care. Wardéll v.
McMillan, 844 P.2d 1052 (Wyo. 1992).” After discussing Gaston v. Hunter, the War dell
court concluded:

weview thisalleged due-care presumptionasbeing merely the
flip side of the plaintiff’s burden of proof in a medical

mal practicecase. Asstated by [thedefendant]: “ Theburden of
proving ‘that the nonexistence of the presumed fact [i.e., due
care] is more probable than its existence,’ isthe same as the
burden of proving defendants’ negligence’ by apreponderanceof
theevidence.”” Consequently, oncethejury hasbeenadequately
instructed on the plaintiff’ sburden of proof inacase,it isof no
avail tofurther instruct thejury astotheall eged presumption of

"The instruction the court rejected in Wardell v. McMillan, stated:

Thedefendantsrendered medical servicestotheplaintiff,
Neal Wardell.Each defendant isentitledtothebenefit of certain
presumptions, and in this connection you are instructed as
follows:

1. The law presumes that each defendant possessed
reasonableknowledgeand skill accordingto medical standards
and that in the service undertaken and rendered by him, he
discharged his full legal duty to the patient and exercised
reasonabl ecare, prudenceandforesightinapplying hisskill and
learning.

2. However, this presumptionisdisputable and may be
overcomeonly by expert testimony which, takentogether with
other evidence, reasonably justifies a contrary conclusion.

3. Thispresumption continuesthroughout thetrial unless
and until the presumption is overcome.

844 P.2d1052,1063-64 (Wy0.1992). Although theéWardell court foundthisinstructionwas
giveninerror, it was not requiredto determine whether the error warranted reversal of the
case, asit had already determined to reverse the case on other grounds. |d. at 1064.

13



duecare. Todosowould serveonly toconfusethejury. Seeid,;

Richmond v. A.F. of L. Medical Service Plan of Phil., 421 Pa.

269, 218 A.2d 303 (1966); and Peacock v. Piper, 81 Wash. 2d

731, 504 P.2d 1124 (1973); but see Crumbley v. Wyant, 188

Ga. App. 227, 372 S.E.2d 497 (Ct. App. 1988).
844 P.2d at 1064. See also Riffey et al. v. Tonder et al., 36 Md. App. 633, 650, 375 A.2d
1138, 1147 (1977) (criticizing useof term“ presumption” in*“ describing theburden of proof

in medical malpractice actions,” but finding no error inlight of “thetotality of the court’s

instructions with respect to the burden of proof.”).®

Although our foregoing analysishasbeen directed toward medical mal practice
cases, as that is the setting presented by the facts of thiscase, we notethat thisanalysisis
egually applicable to negligence cases falling outside the realm of medical mal practice.
Accordingly, weholdthat whenthejury chargein anegligenceactionincludesaninstruction
statingtheplaintiff’ sburden of proof,itisreversibleerror forthecourttoasoincludeinthe
chargeaninstruction informing thejury of a presumption that the defendant has acted in

accordancewiththeappropriatestandard of careor duty. To the extent that our opinionin

8Theinstruction analyzed in Riffey et al. v. Tonder et al. advised:

“Y ouareinstructed that thelaw presumes,intheabsence
of evidence to the contrary, that aphysician and ahospital has
[sic] performedtheir respectivedutieswiththerequired degree
of careandskill. Sothat theplaintiffsmust proveby thegreater
wei ght of theevidencethat thedefendantsfailedto exercisesuch
care and skill aswasrequired.” (Emphasisadded.)

36 Md. App. 633, 648, 375 A.2d 1138, 1146 (1977).
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Lambert v. Great Atlantic & Pacific Tea Company, 155 W. Va. 397, 184 S.E.2d 118 (1971),

suggests otherwise, that decision is expressly overruled.®

In the case subjudice, thecircuit court not only gavetwo separate instructions
advisingthejury of apresumptionthat thedefendant acted withtherequisitestandard of care
andwasnot negligent, but al so gavenumerousinstructionsexpl aining theplaintiff’ sburden of
proving the defendant’ s negligence by a preponderance of the evidence. Under these
circumstances, wefindtheinstructions, when considered asawhole, likely misled“ thejury
intobelievingthat amal practice plaintiff bearsadoubleburdeninproving[hisor] her case.”
Gaston v. Hunter, 121 Ariz. 33, 56, 588 P.2d 326, 349. Consequently, wefind prejudicial

error warranting anew trial.

2. Hospital Caused Infection. The Mathenys' theory of the instant case was
that the hospital was liable for failing to diagnose and treat an existing infection, thereby
allowing the progression of theinfection into a serious condition. The circuit court gave
instructionstothejury that properly reflected thistheory, but thecourt a soinstructed thejury

that:

*We point out, however, that wedo recogni ze presumptionsincertain limited
circumstances. See, e.g., Syl. pts. 1 and 2, Pino v. Szuch, 185 W. Va. 476, 408 S.E.2d 55
(1991) (establishing conclusivepresumptionthat achild under theageof sevenisincapable
of negligence; and rebuttabl e presumptionthat children betweentheagesof sevenandfourteen
are incapabl e of negligence).

15



[i(]nordertoprovethat thedefendant’ snegligence, if any,

wastheproximate causeof theplaintiffs' injuries,theplaintiffs

must prove by a preponderance of the evidence that to a

reasonable degree of medical probability the defendant’s

negligence, if any, wastheproximate causeof Ronald Matheny

incurring an infection.
(Emphasis added).

Evenif youbelieveby apreponderance of the evidence

that the defendant failed in its duty to Ronald Matheny, the

plaintiffscanonly recover if youfurther find by apreponderance

of theevidencethat suchdelay indiagnosisandtreatment, if any,

wasaproximate cause of Ronald Matheny’ ssubsequentinfection.

Therefore, evenif youfindfromapreponderanceof theevidence

that thedefendant failedintheir [sic] duty to Ronald M atheny, and

that such failure was negligence but that such negligence had

nothingtodowith Ronald M atheny’ ssubsequent infection, you

may find for the defendant and against the plaintiffs.
(Emphasisadded). By giving theforegoing instructions, the M athenysargue, the court, in
essence, informedthejury that if theinfectionwasnot caused by thehospital,it could not be
held liable for the Mathenys' damages. Fairmont General responds that using the term
“infection” asopposedto“ abscess’ intheinstructionswasnotinappropriate. Solongasthe
remaining chargetothejury sufficiently explained theburden of proof andthestandardsto be
applied, Fairmont General contends, there was no abuse of discretion and, therefore, no
reversibleerror. Finally, Fairmont General assertsthat any confusion theinstructionsmay
havecausedthejury wasclarified by theclosingargument of counsel for theMathenys. Inits
order denyingtheMathenys' motionforanew trial,thecircuit court concludedthat utilizing

theterm “infection” rather than “abscess’ in itsjury instructions was simply a matter of

semantics. Thecircuit court further stated that, when consideringtheevidencepresented to
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thejury andtheinstructionsasawhole, it wasconfident that thejury listenedtotheevidence

and understood the parties’ assertions.

We have reviewed the instructions as awhole, and find that the difference
betweentheinstructionsindicating Fairmont General could befoundliableonly for causing
Mr.Matheny’ sinfectionandtheMathenys' theory of thecaseto be morethanamerematter
of semantics. Additionally, the M athenysmaintain, and Fairmont General doesnot dispute,
that thejury heard repeated testimony during the courseof thetrial that Mr. Matheny arrived
at Fairmont General with an existing infection. Webelievethat the conflictinginstructions
onwhether Fairmont General wasliableforcausinganinfection, or for failingtodiagnoseand
treat anexistinginfection, werelikely to cause confusiononthepart of thejury, particularly
whentheevidenceattrial clearly establishedthat Mr.Matheny arrived at the hospita withan
existinginfection. Consequently, theinstructionsmisstatingtheM athenys' theory of thecase
weregiveninerror. Becausewehaveal ready determined that thiscaseshould bereversed, it

Is not necessary for us to decide whether the error was prejudicial or harmless.

B. Closing Argument Not Contrary to Jury Instructions
TheM athenyscomplainthat thecircuit court erred by alowing Fairmont Genera
tomakeacomparativenegligenceargument duringitsclosinginviolation of thecircuit court’ s

“prior order prohibiting comparativefault and disall owing acomparativeinstruction proffered
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by counsel for Fairmont General.” *° Fairmont General, on the other hand, characterizesits
closing asaproximate causeargument, not acomparativefault argument. Inthecomplained
of portion of Fairmont General’ s closing, counsel argued:

[COUNSEL FOR FAIRMONT GENERAL]: That
bringsup another interesting point. Whereinour lifedowehave
tostart taking responsibility for our own health care? Ronwent
home and ——

[COUNSEL FOR THE MATHENYS]: Y our Honor,
I’mgoingtoobject. Thisisgettingintoanareathat theCourt did
not instruct on.

THE COURT: Overruled.

[COUNSEL FOR FAIRMONT GENERAL]: Rmweat
home, and he continued to have afever. He had sweatsthat he
didn’ treport onthe12". Hehad other thingsthat hedidn’ t report
as well. And in spite of admonitions and warnings and
suggestionsfrom hiswife, hisson,friends, and neighbors, and
still being only five (5) minutes from the hospital or five (5)
minutesfrom Doctor Koay. Hedidn't giveanyoneachanceto
evaluatehimagainfor five(5) days. Andwhenthey cameback to
thehospital,doyouremember how hewastreated? Hewas put
intoaroom, hewasadmitted, and then hewascured becausehe
made the decision to seek additional help. You have to be
responsiblefor your own healthcare. Y ou can’t expect health
care professionalsto call or come out looking for you and say,
“Hey,isthereanythingl candotohelp? Isthereanything | cando
to helpyou? Can| help you?’ Oh, no. Yougotothedoctor.

“The Mathenys have failed to direct this Court to the circuit court’s order
prohibiting comparativefaultintherecordtendered on appeal . Wehavereviewedtherecord
and havebeenunabletolocatesuchanorder. Onceagain, weadmonishthat“‘“[jJudgesarenot
likepigs, hunting for trufflesburiedinbriefs[or somewhereinthelower court’ sfiles]....”’
Statev. Honaker, 193 W. Va. 51, 56 n.4, 454 S.E.2d 96, 101 n.4 (1994) (quoting Teague v.
Bakker, 35 F.3d 978, 985 n.5 (4th Cir.1994)).” Easterling v. American Optical Corp., 207
W. Va. 123, 131 n.10, 529 S.E.2d 588, 596 n.10 (2000).
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Doctor’ sdon’t cometo us. Maybeintheolddays, they did, but
not now.

| think theproximate causeof Ron’ sinjuriesand sickness
and ultimate abscess was hisown favorable decision to seek
additional carewas| sic] everybody around himwasscreamingto
goback totheemergency roomor call Doctor K oay, call Doctor
Wolfe, call Dr. Morrison.

Initsorder denying the Mathenys' motion for anew trial, the circuit court reasoned:

The Court finds that the statements in [Fairmont General’ 5]
closing arguments did not rise to the level of assertions of
comparativefault. TheCourt clearly instructedthejury that the
law of the case was set forthin the “ Charge To the Jury,” not
closingarguments, andthat “ nothing said or doneby thelawyers
[including closingarguments] .. .istobeconsidered. .. evidence
of any fact.” Thus, even if [Fairmont General’s] closing
arguments did assert that there was comparative fault on the
plaintiffs’ part,thoseassertionswere, at most, harmlesserror and
certainly were not prejudicial error. Consequently, the Court
finds that [Fairmont General’ s] closing arguments did not
prejudice the plaintiffs and did not result in manifest injustice.

Inreviewingthisissue, weareboundtoaffirmthecircuit court’ srulingunless
we find the argument was prejudicial to the Mathenys, or resulted in manifest injustice.

“Thediscretionof thetrial courtinrulingonthepropriety

of argument by counsel beforethejury will not beinterfered with

by the appellate court, unlessit appears that the rights of the

complaining party havebeen prejudiced, or that manifest injustice

resulted therefrom.” Syl. pt. 3, Sate v. Boggs, 103 W. Va. 641,

138 S.E. 321 (1927).

Syl.pt.2,Lacyv. CSX Transp., Inc., 205 W. Va. 630, 520 S.E.2d 418 (1999). Accord Syl. pt.

9, Foster v. Sakhai, 210 W. Va. 716, 559 S.E.2d 53 (2001).
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Thecircuit court and Fairmont General have both characterizedthechallenged
portion of Fairmont General’ sclosing argument asaproxi mate causeargument that did not
rise to the level of comparative negligence. We agree. We have previously held that

[flor a health care provider to establish the defense of

comparativenegligence, thehealth careprovider must prove, with

respect to the plaintiff’s conduct after medical treatment is

initiated, that: (1) theplaintiff owed himself aduty of care; (2)

the plaintiff breached that duty; and (3) the breach was a

proximate cause of the damages the plaintiff sustained.

Syl. pt. 5, Rowe v. Ssters of Pallottine Missonary Soc., 211 W. Va. 16, 560 S.E.2d 491
(2001). Reviewing Fairmont General’ sargument inlight of the elementsof acomparative
negligencedefense, wefindthat it did not raisesuchanargument. Clearly, counsel wassimply
assertingthat Mr.Matheny’ sfailuretoact on hisworsening symptomsweretheproximate
causeof hisinfectionmanifestingintoanabscess. Accordingly, becausetheclosingwasnot

prejudicial totheMathenysand did not resultin manifestinjustice, thecircuit court’ sruling

isaffirmed.

C. Answering Question from Jury During Deliberations
TheMathenysurgeonefinal argument. Becausewehavealready determinedthat
therewaspregjudicial errorinthiscaserequiringitsreversal, wewill bebrief inour discussion
of thisissue. The Mathenys assert that the circuit court erred in the way it answered the
questiontendered by thejury duringitsdeliberations. Wedisagree. Itiswell establishedthat
acircuit judge may answer aquestion posed by ajury duringitsdeliberations. SeeSyl. pt. 6,
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King v. Ferguson, 198 W. Va. 307, 480 S.E.2d 516 (1996) (“‘As a genera rule, all

communicationsbetweenthetrial judgeandthejury, after the submission of thecase, must
takeplaceinopen court andinthepresenceof, or after noticeto, thepartiesor their counsal.’

Syl. Pt. 1, Klesser v. Sone, 157 W. Va. 332, 201 S.E.2d 269 (1973).”); Syl, Freeman v.
Freeman, 72 W.Va. 303,76 S.E.2d 657 (1912) (“It isnot reversibleerror for thetrial court
togiveawritteninstructiontothejury, at their request, whichcorrectly propoundsthelaw,
after the case has been submitted to them, and they have deliberated on it for atime.”),
overruled on other grounds by Meadows v. Meadows, 196 W. Va. 56, 468 S.E.2d 309
(1996). Wehavethoroughly reviewed thequestion posed by thejury, and theanswer provided

by the circuit court, and we find no error.

V.
CONCLUSION
For thereasonsstatedinthebody of thisopinion,wefindthat the Circuit Court
of Marion County acted under a misapprehension of the law and abused itsdiscretionin
denyingtheMathenys motionfor anewtrial. Conseguently, wereversethiscaseandremand

for anew trial not inconsistent with this opinion.

Affirmed in part, Reversed in part, and Remanded.
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